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H 1996. 2

SUBSTI TUTE HOUSE BI LL 1640

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By House Conmittee on Agriculture & Natural Resources (originally
sponsored by Representatives Linville, Hnkle, Gant, Chandler,
Ei ckneyer and Hanki ns)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Rel ating to authorizing water banking within the trust water
program anmendi ng RCW 90. 42. 005; addi ng new sections to chapter 90.42
RCW creating new sections; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.42.005 and 1991 ¢ 347 s 1 are each anended to read
as follows:

(1) It is the policy of the state of Washington to recognize and
preserve water rights in accordance with RCW 90.03.010 and the
beneficial uses of water described in RCW90.54.020(1).

(2) The legislature finds that:

(a) The state of WAshington is faced with a shortage of water with
which to neet existing and future needs, particularly during the sunmer
and fall nonths and in dry years when the demand is greatest;

(b) Consistent with RCW 90.54.180, conservation and water use
efficiency progranms, including storage, and voluntary water right
transfers, should be the preferred nethods ((ef—addressing—water—uses
because—they——ean—+relieve)) to address «current critical water
situations((y+)) and provide for ((presentty—unret—needs,—and—-asstst—in
meettng)) current and future water needs((—Presentby—unret—heeds—or
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eurrent—needs—ineludes—the)), including water ((reguired)) to increase
the frequency of occurrence of base or mnimumflow |l evels in streans
of the state, ((t+he)) water necessary to satisfy existing water rights,
((e—the)) water necessary to provide full supplies to existing water
systens with current supply deficiencies, or as otherwi se needed to
neet the needs of growing communities for adequate and reliable water
supplies, and to provide the water necessary to satisfy existing water
rights for other beneficial uses listed in RCW90.54.020(1); ((and))

(c) The interests of the state wll be served by devel oping
progranms and regional water resource plans, in cooperation with |ocal
governnments, federally recognized tribal governments, appropriate
federal agencies, private citizens, and the various water users and
water interests in the state, that increase the overall ability to
manage the state's waters in order to resolve conflicts and to better
satisfy both present and future needs for water, both i nstreamand out -
of - st ream

(d) Water banking within the trust water program can provide an
effective neans to facilitate the voluntary transfer of water rights
established through conservation, purchase, |lease, or donation, to
preserve water rights and provide water for presently unnet and future
needs; and to achieve a variety of water resource nanagenent objectives
t hr oughout the state, including drought response, inproving streanfl ows
on a voluntary basis, providing water mtigation, or reserving water
supply for future uses. Wat er banking can be an inportant tool for
i npl enenting watershed plans under chapter 90.82 RCW because it wll
allow the efficient managenent of nultiple trust water rights and wl|
facilitate three-party transfers of water rights needed to neet the
i nstream and out-of -stream needs of the watershed or region.

NEW SECTION. Sec. 2. A new section is added to chapter 90.42 RCW
to read as foll ows:

(1) Under the trust water rights program the departnent shal
establish a water bank in the Yakima river basin to adm nister trust
wat er rights.

(2) The water bank may be established for one or nore of the
fol |l ow ng purposes:

(a) To hold trust water rights for mtigation, future water supply
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needs, or any beneficial use under chapter 90.03, 90.44, or 90.54 RCW
consistent with any terns and conditions established by the transferor;

(b) To accept and manage funds to be used to adm nister the water
bank;

(c) To docunent transfers of water rights to and from the trust
wat er rights program and

(d) To provide a source of water rights that the departnent can use
to transfer to third parties on a tenporary or pernmanent basis for any
beneficial uses under chapter 90.03, 90.44, or 90.54 RCW

NEW SECTION. Sec. 3. A new section is added to chapter 90.42 RCW
to read as foll ows:

(1) The departnent, with the consent of the water right hol der, may
identify trust water rights for admnistration by the water bank,
including trust water rights established before the effective date of
this section.

(2) An application to transfer water rights to the trust water
rights programfor adm nistration by the water bank may identify future
tenporary or permanent beneficial uses for which the water right or
portion thereof may be used by a third party upon issuance from the
trust water rights program In such case, the water right and future
tenporary or permanent beneficial uses identified in the application
shall be reviewed under RCW 90.03.380 at the tine the water right is
transferred to the trust water programfor adm nistration by the water
bank.

(3) If the water right and future tenporary or permanent beneficial
uses are not reviewed under RCW 90.03.380 at the tine the water right
is transferred to the trust water rights program such review shall
occur before the departnent's transfer of the water right or portion
thereof to a third party.

NEW SECTION. Sec. 4. A new section is added to chapter 90.42 RCW
to read as foll ows:

(1) The departnment shall issue a water right or portion thereof
from a water bank to a third party upon occurrence of all of the
fol | ow ng:

(a) The departnent receives a request for issuance of a water right
or portion thereof currently adm nistered by the water bank;
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(b) The request is consistent with the departnment's review under
RCW 90.03.380 of the water right and future tenporary or pernmanent
benefici al uses;

(c) The request is consistent with any trust water right transfer
agreenent executed at the tine the water right was transferred to the
trust water rights program or as nodified by the party or parties
retaining an interest in the trust water right; and

(d) Any party or parties retaining an interest in the trust water
right assigns its interest in the water right or portion thereof to the
party requesting issuance of the water right or portion thereof.

(2) The priority date of the water right or portion thereof issued
by the departnment froma water bank shall be the priority date of the
underlying water right.

(3) Upon permanent issuance of a water right or portion thereof by
the departnent, that water right or portion thereof shall no | onger be
a trust water right. The departnent shall issue docunentation for that
water right or portion thereof to the new water right hol der based on
the requirenents applicable to the withdrawal of other water rights
fromthe trust water rights program

(4) The procedures and docunentation wused and the records
mai nt ai ned by the departnment to inplenment sections 2 through 5 of this
act shall not prevent water right holders fromperform ng due diligence
review of trust water rights adm nistered by the water bank or of water
rights or portions thereof issued by the departnent fromthe water bank
to athird party.

(5) The departnent shall not issue tenporary water rights or
portions thereof for new potable uses requiring an adequate and
reliable water supply under RCW 19. 27. 097.

(6) The departnent's decision on the transfer of a water right or
portion thereof from a water bank may be appealed to the pollution
control hearings board wunder RCW 43.21B.230, a superior court
conducting a general adjudication under RCW 90.03. 210, or under other
applicable | aw.

NEW SECTION. Sec. 5. A new section is added to chapter 90.42 RCW
to read as foll ows:

(1) The  depart nent shal | seek I nput from agricultural
organi zati ons, federal agencies, tribal governnments, |ocal governnents,
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wat er shed groups, conservation groups, and devel opers on wat er banki ng,
i ncluding water banking procedures and identification of areas in
Washi ngton state where water banking could assist in providing water
supplies for instream and out-of-stream uses. The departnent shall
summari ze any comments received on water banking and submt a report,
i ncluding any recommendations, to the appropriate conmttees of the
| egi sl ature for their consideration by Decenber 31, 2004.

(2) By Decenber 31st of every even-nunbered year, the departnment
shall submt a report to the appropriate conmttees of the |egislature
on the water bank established according to section 2 of this act. The
report shall:

(a) Evaluate the effectiveness of the water bank in neeting the
policies and objectives of this chapter;

(b) Describe any statutory, regulatory, or other inpedinents to
wat er banking in the state; and

(c) ldentify other basins or regions that nay benefit from the
establi shment of a water bank.

NEWSECTION. Sec. 6. Nothing in this act shall cause detrinent or
injury to the operation of the Yakima river basin enhancenent act to
provide water for irrigation purposes or existing water supply
contracts. Nothing in this act shall affect or nodify the authority of
a court conducting a general adjudication pursuant to RCW 90. 03. 210.

NEW SECTION. Sec. 7. Nothing in this act may be construed to
affect or nodify any treaty or other federal rights of an Indian tribe,
or the rights of any federal agency or other person or entity arising
under federal |aw

NEW SECTION. Sec. 8. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state government and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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